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UNI TED STATES OF AMERI CA
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DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-12794
V.

M CHAEL K. SZABO,

Respondent .
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CPI Nl ON AND ORDER

Respondent has appealed froman oral initial decision issued
by Chief Adm nistrative Law Judge WlliamE Fower, Jr., at the
conclusion of an evidentiary hearing held in this matter on June
4, 1993.' In that decision, the law judge affirnmed an order
suspendi ng respondent's private pilot certificate for 60 days

based on allegations that he | anded a Pi per PA-28 approxi mately

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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300 feet behind another aircraft that was still on the runway on
its rollout, in alleged violation of 14 CF. R 91.65(a) and
91.9.2 For the reasons discussed bel ow, respondent's appeal is
granted as to the section 91.65(a) charge, and denied as to the
91.9 charge. The sanction is nodified to a 30-day suspension.

On July 2, 1988, respondent |anded a Piper PA-28 aircraft at
Bay Bridge Airport, an uncontrolled airport in Stevensville, M.
The pilot of a Money aircraft which had | anded ahead of
respondent (Marilyn DonCarlos) testified that, as she turned off
the runway onto the taxiway, approximtely 2,000 feet fromthe
| andi ng threshold of the runway, she noticed respondent's
aircraft approximately 300 feet behind her on the runway,
decel erating. Although Ms. DonCarlos did not actually see
respondent's aircraft [and on the runway, both she and the
Adm ni strator's expert w tness deduced fromrespondent's speed
and his proximty behind her aircraft that he nust have | anded
while she was still on the runway. The Adm nistrator's expert

wi tness testified that |anding even 2,000 feet behind another

2 Section 91.9 [now recodified as 91.13(a)] provided:
8§ 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or
reckl ess manner so as to endanger the life or property of
anot her .
14 CF. R 91.65(a) [now recodified as 91.111(a)] provided:
8 91.65 Operating near other aircraft.

~(a) No person may operate an aircraft so close to another
aircraft as to create a collision hazard.
*

* *
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aircraft on the sane runway is unsafe, and could create a
collision hazard in the event of equipnent failure on one or both
of the aircraft.® Although respondent denied that there were any
other aircraft on the runway when he | anded, the | aw judge
accepted Ms. DonCarlos' testinony in its entirety and rejected
respondent's contrary version of the events.

In his appeal brief, respondent retreats sonmewhat fromhis
earlier denial, and admts that the two aircraft "occupied the
sane runway at the sanme tinme" (App. Br. at 19), but takes issue
with the law judge's finding that his aircraft |anded 300 feet
behind Ms. DonCarlos' aircraft. He also disputes the | aw judge's
findings of violations, pointing out that no regul ation
specifically prohibits | anding on a runway occupi ed by anot her
aircraft, and asserts that the | aw judge's findings of a
"potential" collision hazard and "potential" endangerment were
insufficient to support those regulatory violations. In
addi tion, respondent argues that the 60-day suspension inposed in
this case i s excessive.

Wil e the evidence in this case does not necessarily
establish that respondent's aircraft |anded 300 feet behind M.

DonCarl os, it does support a finding that respondent |anded while

® Respondent makes nuch of the fact that Ms. DonCarlos, a
sel f-descri bed "conservative" driver, maintains only a 150-f oot
foll ow ng di stance when driving in her car at 55 mles per hour,
apparently intending to suggest that the sane standard of
separation should be considered safe for aircraft traveling at
simlar speeds during |anding and rollout on a runway. There is
no support in the record for such a conparison. The |aw judge's
decision is based, as is ours, on the expert testinony regarding
safe separation between aircraft, not cars.
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her aircraft was still on the runway, and that this was not safe,
at least in the circunstances present here. The maxi num usabl e
runway |ength prior to the only avail able turnoff (which both
aircraft used) was sone 2,000 feet, and the record shows t hat
this runway is only 60 feet wide (Exhibit A-1). Moreover,
respondent was carrying three passengers in the Cherokee 180, a
factor which would affect his ability to stop within a short

di stance. (See Tr. 96.) Hence, this was not a |arge |anding
area, nor does the record indicate any reason that visibility was
hanpered by weat her or otherw se. At the hearing, respondent
testified that he did not see the DonCarlos aircraft on the
runway -- a proposition (1) that would have indicated a deficient
scan on his part, and (2) that has been w thdrawn, at | east
inplicitly, by respondent's statenment on appeal that two pl anes
occupi ed the runway sinultaneously. W believe that in either
event there was carel essness -- either deficient scanning and

pl anni ng of the approach or poor judgnent in deliberately |anding
too close behind an aircraft on rollout.

In sum we think the record contains sufficient evidence to
concl ude that respondent's action in this case was careless, in
violation of section 91.9. Although, as respondent points out,
no actual endangernent resulted in this case, innunerable Board
cases nmake clear that no nore than potential endangernent is

required to find a violation of section 91.9.%

“ See e.g. Administrator v. Cannon and Wnter, NTSB O der
No. EA-4056 at 4 (1994), citing Admnistrator v. Haines, 1 NISB
769 (1970), aff'd, Haines v. DOTI, 449 F.2d 1073 (D.C. Cr. 1971).
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We are not convinced, however, that respondent's actions in
this case violated section 91.65(a). W agree with respondent
that the record contains insufficient evidence to establish that
he operated so close to another aircraft as to create a collision
hazard. M. DonCarlos felt no need to take any evasive action,?®
and admtted that, by the tinme she first noticed respondent
behind she felt the "danger had passed.” (Tr. 42.) The
Adm ni strator has cited no case |law, and we are aware of none,
where a section 91.65 violation has been uphel d under
ci rcunst ances such as these.

Wth regard to the I ength of the suspension, in |ight of our
di sm ssal of the 91.65 charge, we believe a 30-day suspension is
sufficient. Contrary to respondent's assertions in his brief,
neither the delay between issuance of the notice of proposed
certificate action and the order of suspension in this case,® nor
the Adm nistrator's counsel's letter to Ms. DonCarl os aski ng
whet her she was still interested in pursuing the conplaint
(di scussed bel ow), nor the absence of a specific regulation
prohibiting two aircraft fromlanding on the sane runway at an

uncontrol l ed airport, provides any basis for further mtigation

> The fact that an experienced pilot felt conpelled to take
evasive action to avoid a collision has been held acceptabl e
evidence of a collision hazard. See Adm nistrator v. Tanmargo,
NTSB Order No. EA-4087 (1994); Admnistrator v. WIIibanks, 3
NTSB 3632 (1981); Adm nistrator v. Werner, 3 NISB 2082 (1979).

® Wi le such a delay might warrant dismissal of the
conplaint if actual prejudice were shown (see Application of
Scrape, NTSB Order No. EA-3957 at 4, n. 7 (1993)), respondent has
shown no actual prejudice resulting fromthe al nost four-year
delay in this case.




of the sanction.

We turn now to respondent’'s procedural argunments. First, he
chal l enges the Adm nistrator's last-m nute replacenent of the
expert witness nanmed in his discovery response (the investigating
inspector in this case), with another expert w tness (the
i nvestigating inspector's supervisor). The Adm nistrator
i nformed respondent of the replacenent -- necessitated by a
medi cal condition which prevented the investigating inspector
fromtraveling to the hearing -- the afternoon before the
heari ng. Respondent sought, unsuccessfully, to postpone the
hearing and to preclude the substituted wi tness from being
designated as an expert and fromtestifying in this case, arguing
that he was prejudiced by the substitution.

Specifically, respondent asserted at the hearing, and
mai nt ai ns on appeal, that the investigating inspector stated at
the informal conference (held prior to issuance of the order of
suspension) that this case should not be prosecuted because there
was "nothing there" (Tr. 90).° Accordi ngly, he clains that,
contrary to the Admnistrator's pre-trial assurance that the
anticipated testinony of the supervisor would be "substantially
the sane" as that of the originally-designated inspector, the

testi nony was not the sanme because the supervisor, having no

" Respondent acknow edges that testinony about what was said
at the informal conference (which generally relates to potenti al
settlenment of the case) is not normally adm ssible in these
proceedi ngs. He asserts, however, that he would have been
entitled to elicit the inspector's prior inconsistent statenent
on cross-exam nation for inpeachnent purposes.
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knowl edge of what was said at the informal conference, could not
confirmthat the investigating inspector made the all eged
st at enent .

Whil e we are concerned about the perception of unfairness
whi ch was apparently created by the Admnistrator's last-mnute
replacenent of his expert witness, and his clainmed inability to
provi de respondent with nore than a few hours notice of the
replacenent, we do not believe this constitutes reversible error.

We agree with the | aw judge that whatever the investigating

i nspector mght have said at the informal conference is
irrelevant to the Board' s disposition of the case. The

Adm nistrator's factual evidence was presented through the
testinony of Ms. DonCarlos. As the |law judge indicated, the
concl usions he drew fromthose facts woul d not have been altered
by testinony indicating that the investigating inspector made the
al l eged comment. Therefore, respondent was not prejudiced by the
absence of such testinony.

Respondent al so argues that the |aw judge erred in not
allowing himto call the Adm nistrator's counsel as a witness to
identify a letter that he sent to Ms. DonCarl os aski ng whet her,
in view of the lapse of tinme since her original conplaint (four
years) and the possibility that she m ght be asked to testify at
an eventual hearing, she was "still interested in pursuing this
conplaint.” Respondent clains that this letter indicates that
the Admnistrator's case lacks nerit. Despite the fact it was

not admtted into evidence, we have considered the content of the
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letter,?®

and we see no such inplication. The Admnistrator's
counsel explained at the hearing, reasonably we think, that the
letter was nerely an attenpt to find out whether the primary
factual witness in the case had a sufficient recollection of the
events, and whether she was still willing to testify in this
matter. The letter is irrelevant to our disposition of this

case, and thus respondent was not prejudiced by its exclusion.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Respondent's appeal is granted in part and denied in part;
2. The initial decision is reversed as to the finding of a
section 91.65(a) violation, and affirnmed as to the finding of a
section 91.9 violation, and is otherwise affirnmed as consi stent
with this opinion and order; and
3. The 30-day suspension of respondent's pilot certificate
shall comrence 30 days after the service of this opinion and
order.?®
HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of

the Board, concurred in the above opinion and order. Menber VOGT
submtted the follow ng concurring statenent.

8 The | aw judge denied adnmission of the letter into
evidence, but it is attached to respondent's appeal brief. The
Adm ni strator has not voiced any objection to our consideration
of the letter.

® For the purpose of this opinion and order, respondent mnust
physically surrender his certificate to an appropriate
representative of the FAA pursuant to FAR § 61.19(f).
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Adm ni strator v. Szabo, Notation No. 6391A
Concurring Statenent of Menber Vogt

As | recently wote in nmy concurrence in Adm nistrator v. Dowd,
NTSB Order No. EA-4111 (1994), | amconcerned wth expert

W tnesses being called to testify when not identified in response
to a proper discovery request. Here the admnistrator identified
hi s expert one day before the hearing date because the expert the
adm nistrator had originally intended to call could not travel to
the hearing due to nedical reasons.

Had respondent unsuccessfully noved for a continuance to prepare
for the expert, | would have been inclined to vote to remand the
case. However, respondent’s only stated reason for requesting a
conti nuance was to delay the hearing date when the originally
identified expert could testify, so that the respondent could
attenpt to inpeach him based upon statenents allegedly nade at
the informal conference. This is an insufficient ground for a
conti nuance. Respondent has no right to require the

Adm nistrator to call an expert of respondent’s choosing, and
respondent did not subpoena or otherwi se attenpt to call the
expert in his case in chief. Thus | concur with the majority’s
hol di ng.

C WVW.



